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Following the denial of his nmotion to suppress evidence
obtained from his person w thout a warrant during the course of
a traffic stop, defendant Steven J. Carty, tried by a jury, was
convi cted of second-degree possession of cocaine with intent to
distribute, N.J.S. A 2C:35-5a(1l). A charge of sinple possession

was nerged into that conviction. Defendant was sentenced to a

six-year termwith no parole ineligibility period, and required



penalties were inposed.

The sol e i ssue rai sed by defendant on appeal is the validity
of the pat-down of his person which revealed cocaine in his
pocket. W agree with defendant that under the totality of the
circunstances here, the pat-down did not meet constitutional
muster as a matter of this State's constitutional |aw. Mor e
specifically, the State attenpted to justify the pat-down, which
took place during a routine traffic stop, by asserting that it
was a reasonabl e neasure for the arresting officer to have taken
to ensure his safety before proceeding to search the vehicle.

The search, in turn, was attenpted to be justified by the

driver's consent. The officer had, however, no articul able
suspicion that a search would reveal evidence of illegal
activity. We hold that in the absence of an articul able

suspicion, the request to search to which the driver assented
of fended the State Constitution, and since the proposed search
was the only basis for the pat-down, the pat-down was al so,
necessarily, constitutionally offensive.

The facts respecting the pat-down, both undi sputed and as
found by the trial court, are as follows. Def endant was a
passenger in a car being driven by his brother, Leroy Coley.
The car was stopped for speeding on the New Jersey Turnpi ke by
a New Jersey State Trooper, patrolling by hinmself. The trooper
asked the driver for his credentials. The driver then expl ai ned
that he did not have his driver's license with him and that he

had no registration for the car, which had been rented by his



father, who had permitted him and his brother to use it that
day. Although Coley testified at the suppression hearing that
he proffered the rental agreenment to the trooper, the notion
j udge accepted the trooper's contrary testinony that no rental
papers were ever produced.

I n any event, since Coley had no credentials, the trooper,
as he explained, "asked the driver if he would step from his
vehicle back to nmy vehicle so |I could wite his information
down, his nanme, address, date of birth, for a check if he did
have a license. And also to check on the registration.”™ The
trooper also testified, although the timng is not clearly
det erm nabl e, that at sone point during the roadsi de proceedi ngs
he was advised by headquarters that Coley did indeed have a
valid license and that the car was not stolen. According to the
trooper, after obtaining the requested information from Col ey
and after Coley had told him again that his father had rented
the car and "had let himand his brother use the vehicle that
day to ride around," the trooper, |eaving Coley behind, went
back to the car to talk to defendant, who was still sitting in
t he passenger seat. Defendant told the trooper essentially what
his brother had told himrespecting the vehicle and also told
him that they were returning to Delaware from New York.
Def endant was unabl e to produce any personal identification. He
al so, according to the trooper, "appeared to be nervous." At
that point, the trooper returned to the troop car and asked

Coley if he would sign a consent to search form Coley did so.



It is not clear whether Coley had been placed in the troop
car during that conversation with the trooper. But in any case,
after he had signed the consent form and was no |longer in the
troop car, if he had ever been, the trooper asked himif he
"could pat himdown for nmy safety prior” to the search. Coley
agreed, the pat-down was conducted, and the trooper found
not hing. The trooper then went back to the Col ey vehicle and
asked defendant to step out so it could be searched. Preparing
to do so, the trooper, according to his testinony, asked
def endant as well if he could pat him down for his own safety
and def endant agreed. The trooper's expl anation was that during
the course of searching the car, he would have to turn his back
on both of them and therefore had to frisk them to be sure
nei ther was arnmed. During the pat-down the trooper felt a hard
object in the rear of his pants which the trooper knew was not
a weapon but believed was a controll ed dangerous substance. He
then, he said, read defendant his M randa® warnings, defendant
admtted that the object was cocaine, and the trooper
confiscated it. Def endant was forthwith arrested and
handcuf fed, and the trooper proceeded to search the car for sone
forty mnutes, finding nothing incrimnating.

To begin with we agree with the trial judge that the stop

was obviously justified by the speeding. Qur concern is about

IMranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L.
Ed. 2d 694 (1966).




everything that happened thereafter. W start with the
proposition that the only circunmstance which nade this anything
other than a routine traffic stop with the i ssuance of a summons
to the driver and the driver then going on his way w thout any
further police action was the driver's inability to produce
credenti al s. It is, of course, now clear that that
circunmstance, without nore, does not justify a search of the

vehicle. As we held in State v. Lark, 319 N.J. Super. 618, 627

(App. Div. 1999), aff'd, 163 N.J. 294 (2000):

New Jersey | aw prescribes exactly what
an officer should do when, during a traffic
stop, a driver fails to present his license

and then lies about his identity. The
officer may either detain the driver for
further questioning until he satisfies

himself as to the driver's true identity,
see State v. Dickey, 152 N.J. 468, 476-78,
706 A.2d 180 (1998), or arrest the driver
for operating a vehicle without a |icense,
see N.J.S. A 39:3-29, 39:5-25; see also
State v. Canpbell, 53 N.J. 230, 237, 250
A.2d 1 (1969). The officer my not,
however, absent probable cause to believe
that a further offense has been commtted,
ent er t he vehicl e to | ook for
identification. [Footnote omtted.]

Justice Verniero, witing for the Suprene Court in its
affirmance of Lark, fully endorsed that holding, explaining

further that:

I n instances such as this, when a driver
is without a license and offers false
information in response to a reasonable
police inquiry, there exists a sufficient
basis for the police officer to detain the
driver for further questioning until the
officer learns the true identity of the
driver. State v. Dickey, 152 N.J. 468, 476-
83, 706 A.2d 180 (1998) (discussing contours
of perm ssi bl e i nvestigative st ops) .
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Assunming that the driver persists in

concealing his or her identity and there

appears to be no ot her reasonabl e

alternative, the police officer nay take the

driver into custody. However, even in that

instance, the officer generally may not

search the vehicle wunless one of the

exi sting exceptions to t he war r ant

requirenment is applicable. [163 N.J. at

296-97. ]
Here, of course, the driver had not offered false information
regarding his identity. He sinply did not have his credentials
with him The trooper certainly had the right to detain him
until he was satisfied that he was in fact dealing with a
licensed driver in a car that was not stolen. There appears to
be no reason at all for the trooper not to have waited, before
doi ng anything further, for confirmation from headquarters of
those facts, particularly after they were confirmed by the
passenger. Had he done so, there would have been no reason for
him not nmerely to issue the appropriate sumonses, let the
driver and his passenger go on their way, and be done with the
matt er.

Rat her than doing that, however, the trooper, wthout
articul abl e suspicion that anything el se m ght have been am ss,
chose to ask the driver to sign a consent to search form W
are aware that a consent to search is an exception to the

warrant requirenment. See State v. Johnson, 68 N.J. 349, 353-54

(1975). It is nevertheless our view that a |aw enforcenent
of ficer making a routine traffic stop cannot ask for a consent
to search without at |east an articul able suspicion. W note

that the prosecutor here conceded that the trooper "would have
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a reason, obviously, to be searching the car, so it's not like
he's just pulling over sonmeone who is speeding or mssed a red
light and said, 'Get out, |I'm patting you down, |'m searching

your car.' The question, of course, is whether, if there is no
reasonabl e suspi cion, the trooper may neverthel ess justify such
a search by requesting consent.

In this regard, we deemit significant that in the "Interim
Report of the State Police Review Team Regardi ng Al |l egati ons of
Racial Profiling" at 31, issued by then Attorney General
Verniero on April 20, 1999, reference is made to the State
Pol i ce Standard Operating Procedures which require, according to
the InterimReport, that consent searches be "predicated upon a
reasonabl e, articul able suspicion that the search would revea
evidence of a crine...." The Interim Report, noreover, at 100,
reaffirms "the existing policy that a State Police nenber nmay
request perm ssion to conduct a search only when facts are
present that constitute a reasonable, articulable suspicion to
believe that the search wll wuncover evidence of a crinme."
Finally we note that in the Joint Application for Entry of
Consent Decree filed in the United States District Court for the

District of New Jersey in United States of Anerica v. State of

New Jersey and Division of State Police of the New Jersey

Departnment of lLaw and Public Safety, Civil No. 99-5970(M.C)

paragraph 28 of the Consent Decree, entered in that cause on
December 29, 1999, provides in part that:

In order to help ensure that state
troopers wuse their authority to conduct
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consensual nmotor vehicle searches in a
nondi scrim natory manner, the State Police
shall continue to require: that state
troopers may request consent to search a
nmotor vehicle only where troopers can
articulate a reasonable suspicion that a
search would reveal evidence of a crine....
We think it plain in viewof the circunstances here, nanely, the
trooper's ability alnost immediately to ascertain the driver's
valid license and the status of the vehicle, that he had no
articul abl e suspicion that a search woul d uncover evidence of a
crime. The request for consent, therefore, patently violated
St ate Police procedures.
We are aware that we have previously held that there is no
Fourth Amendnent requirenment of reasonable suspicion as a
prerequisite to seeking consent to search after a valid traffic

st op. State v. Abreu, 257 N.J. Super. 549, 555 (App. Dv

1992); State v. Allen, 254 N.J. Super. 62, 66 (App. Div. 1992).

As Allen pointed out, that proposition apparently reflects the
maj ority view respecting the mandate of the Fourth Amendnent of

t he Federal Constitution. See also 2 LaFave et al., Crimna

Procedure, 8 3.10(a) at 295 n.1 (2d ed. 1999). Nevertheless, in
State v. Alston, 88 N.J. 211, 225 (1981), our Suprenme Court held

that Article |, paragraph 7 of our State Constitution may
i ndependently "afford the citizens of +this State greater
protection agai nst unreasonabl e searches and seizures than may

be required by the Suprenme Court's interpretation of the Fourth



Amendnent...."?2

We concl ude that that greater protection avail abl e under the
State Constitution is required here. Requests to consent to an
automobile search are obviously, as a matter of comon
experience, likely to be conplied with. Consequently, basel ess
requests alnost inevitably result in a search. It is our view
that travelers on our State highways should not be subject to
t he harassnent, embarrassnent and i nconveni ence of an autonobil e
search following a routine traffic stop unless the officer has
at least an articul able suspicion that the search will yield
evidence of illegal activity. W are, noreover, mndful that
the State Police itself acknowl edges not only that the
requi rement of an articul able suspicion does not detract from
t he performance of proper police work but that it is indeed the
standard by which to neasure the propriety of a request to
search. In these circunstances, the courts should do no less to
protect individual rights than the State Police itself 1is
willing to do. It is for these reasons that we now hold that
articul abl e suspicion is a necessary prerequi site under the New

Jersey Constitution to requesting a consent to search after a

2Art. 1, par. 7 reads as follows:

The right of the people to be secure in their
persons, houses, papers, and effects, against
unreason- abl e searches and sei zures, shall not be
viol ated; and no warrant shall issue except upon
pr obabl e cause, supported by oath or affirmation,
and particularly describing the place to be searched
and the papers and things to be seized.
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routine stop for a traffic violation.?3

Beyond all that and alternatively, we point out that the
trial judge took the view that the only legitimte purpose for
requesting the consent was to search for credentials. |[|ndeed,
under the circunstances, we can think of no other. Lark, of
course, precludes a non-consensual search for that purpose. But
we are satisfied that if that was indeed the purpose, then this
pre-Lark consent search was required to be limted to the areas
of the car where credentials are usually kept, nanely the gl ove

conpartnment and the sun visor. See, e.qg., State v. Holngren

282 N.J. Super. 212, 215 (App. Div. 1995); State v. Jones, 195

N.J. Super. 119, 122-123 (App. Div. 1984). We recognize that

the consent formwas not itself limted in respect of the scope
of the search, and ordinarily a search based on a validly
obt ai ned consent would not be. Qur point here, however, is
sinply to note that if there was no articul able suspicion that
a search of the vehicle would yield evidence of illegal activity
and if the trooper prem sed the request to search only on an

intention to | ook for credentials, then as a matter of pre-Lark

SWe are aware that in Chio v. Robinette, 519 U S. 33, 117
S. C. 417, 136 L. Ed. 2d 347 (1996), the United States
Suprene Court held that as a matter of Fourth Amendnent
i nperative, the voluntariness of a driver's consent to search,
requested wi thout articul able suspicion, cannot be made to
depend upon his being told by the police that if he refuses to
consent to the search, he will be free to go. W do not
address, because not necessary to decision here, the question
of whether such a police advisory is, as a matter of state
constitutional mandate, a prerequisite to a voluntary consent
to search where there is no articul able suspicion.
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| aw t he scope of the search could not legitimtely go beyond the
normal credential-storing areas of the vehicle.

We have addressed the consent to search in this case
because it was the only purported basis of the pat-down of
def endant . Thus, if the consent fails, then the pat-down,
itself unsupported by articul abl e suspicion, nust fail as well.
But even if the consent could be deemed proper, we nevert hel ess
concl ude that the pat-down was not. As we have pointed out, the
trooper's only proffered justification for the pat-down was the
search, that is, that he was concerned about turning his back,
whi |l e searching, on the two occupants of the car while they were
unobserved. We are satisfied that this could, in fact, have
been the only justification since there is nothing in this
record to suggest that the trooper otherw se had any reasonabl e

belief in a threat to his safety. See, e.g., State v. Smth,

134 N.J. 599, 618 (1994); State v. Walker, 282 N.J. Super. 111,

114 (App. Div. 1995). Even if this concern of the trooper's
did, in the circunstances, raise a reasonable belief that his
safety m ght be threatened—and we note that he apparently did
not have this concern when he left the passenger unobserved to
record the information given himby the driver or when he left
the driver unobserved to speak with the passenger—there were
ot her neans at hand to address it w thout conducting a pat-down
that was otherw se constitutionally violative. The trooper
could certainly have called for a back-up unit to observe the

two while he searched, or he could have placed and secured the
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two in his troop car. The exigency that he thus proffered as
justifying the search was in effect of his own making.4 Wile
alternative steps m ght well have been somewhat i nconveni ent for
the police, the balance must conme down, in our view, on the
protection of constitutional rights. In any event we are
satisfied that a consent to search wi thout articul abl e suspi ci on
cannot of itself constitute the sole basis for a subsequent pat-
down that has no other constitutional justification.

The order denying the notion to suppress is reversed, and

we remand for further proceedings.

“We note that the driver testified, but the trooper
deni ed, that while the trooper was first obtaining information
fromhim another troop car passed and sl owed but the trooper
waved it on.
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